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June 17, 2008 ™

Direct Dial
(212) 351-4000 C 46389-00001
Tax No.

(212) 351-403S

Thomasenia P. Duncan
General Counsel

Office of the Genaral Counsel
Federal Election Commission
999 E Strost, NW

6th Floor

Washington, DC 20463
Re:  MUR 5987
Dear Ms. Duncsn:

Sir Elion John has received the complaint desigusted as MUR 5987 (the "Complaint”),
and hesoby provides this response.

As st forth in move detail below, the Complaint is without merit and should be
dismissed. The Complaini allages that Sir Elton John, a forcign national, violated the Federal
Election Camprign Act of 1971, as amended, (the "Act”) by voluntoering to perform a solo
concert at a fondraiser held by and for the bensfit of Hillary Clinton for President (the
"Campaign®). This clxim is squarely foreclosed by Advisory Opinions issued by the Federal
Election Commission (the "Commission”) holding thet foreign nstionals such as Sir Elton John
can volunteer to perform for a campaign, and even solicit funds on behalf of a campaign, without
violating the Act or Commission reguistions. Therefore, the Complaint fhils to allege sy facts
that, if trae, would constitute a violation of the Act or Commission regulations. We respectfully
request that the Commission find no resson to believe that a viclation of the Act has occurred
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BACKGROUND

On April 7, 2008, Sir Elton Joln traveled from Las Vegss, Nevada to New Yok, New
York to attend three svents: the April §, 2008 Bresst Cancer Resoarch Foundation's Hottest Pink
Paxty Bver cvent ai the Waldosf=Astorix; an April 8, 2008 intexviow that was pro-recorded for an
upcoming television program hostad by Elvis Costello; and the April 9, 2008 event entitled
*Elton and Hillery: One Night Only," which is the svent at issue in the Complaint.

For many yosrs, Sir Eiton John has bem a friend of both Hillary sad Bill Clinon. Due in
00 amall part to their friendship, Sir Eiton John performed a solo concert at Redio City Music
Hall in New York, Now York on April 9, 2008 entitied “Elton and Hillary: One Night Only® (the
"Bvent”). The Bvent was a political fimdraiser hosted by and for the benefit of the Campaign.
Six Elton Jobn velunieered 1 perform this solo conoert, and he did not receive any compensation
fhr his performance from the Campaign or any other entity.

Aside from volunteering his name, time, and talents for the Event, Sir Elton John was not
involved with the Campaign in any way. The Event was planned, organized, and executed by
the Campaign. Sir Biton Jobn's involvement in the Event was limited fo the direction of his
astistic performance and the direct and indirect control of the use of his name and likeness.

On March 31, 2008, American Right to Lifs Action (the "Complainant”) filed the
Complaint with the Commimsion. The Complaint contains two allogations, esch of which are
based on Sir Ekon John's status as & foreign nstionsl. First, the Complaint alleges that Sir Eiton
Jolm's vohumnteer performance at the Event constituted s prohihited in-kind contribution fo the
muawmwmmmath&mmm Second, the
Complsint alleges that Sir Elton Jobn's participetion in the Event constituted
involvement by a foreign national in fundraising for a campeign. As detsiled below, naither of
these allegations withstands scrutiny.
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THE COMPLAINT SHOULD BE DISMISSED

L Fersiga Nationsls May Volunicer to Give Spesches, Ralse Money, and
Perform for Campaigus.

Foreign nationals are permitted to voluniser their tncompensated personal services to
campaigns. The Act prohibits s forcign nationsl! from directly or indirectly making "a
contribution or donation of monay or other thing of value . . . in connection with a Federal, Stato,
or Jocal election.” 2 U.S.C. § 441e{a)(1)(A) (2008). However, the Act specifically excludes
from the definition of the term "contribution” "the valus of servioes provided without
compensation by any individual who voluntesrs on bobalf of a candidate or political commitiee.”
2U.8.C. §431(E)XB)1). As the Commission has zepestedly held, this volunteer examption to the
texm "contribution”® extends to forsign nationals, thereby permitting them to volunteer their
uncompenssted personal services to a campaign without making a probibited contribution. See,
eg., AD 1987-29 at 2 (concluding that "sny individual, including a foreign national, may
volunteer his or her uncompensated services to a candidate without making  contribution to that
candidate™).

Foreign natiopals may volunteer to provids a wide amay of sexvices to campaigns, such
as giving specches and fundraising. In Advisory Opinion 2004-26, the Commission spproved &
mumber of ways by which a foreign national may participats in campaign activities on a
volunteer basis. See AO 2004-26 2t 2. Specifically, the Commission conchaded that s foreign
national may, as an uncompensated voluntoer, attend campaign ovents (such as rallies and
fundraisers), solicit fands from persons who are not foreign nationals, and give speeches at
campaign eventa. Ses id. at 2-3. See also AD 2007-22 o 3 (concluding that & foreign nationsl's
mcompenssted performance of various campsign activities, such as soliciting voter support for
the candidate, constitutes volunteer activity exempt from the definition of “contribution”™). In
fhct, the Commiission has repestedly concluded that a musician may voluntesr his or her
uncompessated to a candidate without making a contribution to that candidate. See,
¢.§., AO 2007-08 ut 4 (stating that “the valne of the perfbrmers’ services would also be exempted
under 2 US.C. 431(8)(B)() and 11 CFR 100.74 from the definition of ‘contribution™); AO 1980-
42 ot 2 (concinding that a musician "may agres 1o provide fres servioes to {s campaign] without
the valus of thoss services being considered as & contribution either for lixnit puzposes or for

! The term "foreign national,” a5 definod by tho Act, includes "an individusl who is not a
citizen of the United Statss or s national of the United States (as defined in section
101(2)(22) of the Immigration and Nationality Act) and who is not lawfully admitted for
permanent regidence, s defined by section 1101(a)(20) of title 8." 2 U.S.C. § 441e(b)2)
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disclomse purposes”).2 On March 17, 2008, the Washington Post reported that Bob Bicrsack, a
Cormmission spokesperson, reaffizmed this conclusion while spesking abost Sir Elton John's
pecformance at the Event, stating that “{m]usicians are permitted to donsts their time and (alents
10 assist candidates even when the performers hail from foceign soil."3

Foreign nationsls are only prohibited from engaging in a limited number of activities as
an uncompensated voluntees for a campaign - none of which is relovant or applicable berse.
Forsign nationsls cannot pexticipats in campaign decision-making processes with segard to s
campeign's election-related activities, which include a foreign netional's involvement in the
management of the campaign snd the campaign’s decisions regarding its receipts snd
disbursements in connection with an olaction ¢ See AO 2004-26 at 3. Foreign nationsls are also
prohibited fom making & contribution to a campaign, whether from his or her personal funds or
by way of sa uncompenssted contribution of goods. Ses id. Seealso 2 U.S.C. § 441e(a)(1)XA).
For exampls, the Commission has concloded that "the provision of an original work of art by a
foreign national axtist to & political committee for use by the committes in fundraising was a
contribution and, hence, prohibited by 2 U.S.C. 441e® AO 2007-22 at 6 (discussing Advisory

2 Thess Advisory Opinions do not specifically address whather the value of & forsign national
pwsicien’s servioes sre exompt under the volunteor cxemption to the definition of
*contribution.” Nevertheless, the terms used in 2 U.S.C. § 441¢, such as "contribution,” sre
governad by the definitions and exsmptions codified in 2 U.S.C. § 431, including the
voluntesr exemption codified st 2 U.S.C. § 431(S)BXT). See AO 1987-25at2. Anthe
Commission has already determined thet the value of a musician's services are exempted
from the definition of a "contribution” under 2 U.8.C. § 431(B)YB)Xi), we agree with
Commission spokesperson Bob Bicrsack, quoted infha, that the value of & foreign national
musiciax’s services ave similarly exempted.

3 Matthow Mosk, Elton John to Croon for Clinton, WASH. POST, Mar. 17, 2008, at
hitp://blog weshingtonpost com/the-irail/2008/03/1 7/elton_john to_croon_fbr._clinto_1.html.

¢ Thmﬂﬂlmnhhdﬁm!u.&c. §44lemd 11 CFR. § 11020(), which

such person's Federal or non-Federal election-related activitics, such as decisions conoerning
the meking of contributions, donetions, expenditures, or disbursements in connection with
elections for any Federal, State, or local office or decisions concerning the administration of
a political cormmitice.” AO 2004-26 st 3 (infemal quotation merks omitted).
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Opinion 1981-51, and analogizing the encompensated provision of 5 work of art in Advisory
Opinion 1981-51 fo the uncompensated provision of printed materials by foreign astionals st
issue in Advisory Opinion 2007-22).

IL  The Compilsist Should Bs Dismissed for Failure to Allsge a Vislation of the
Act or Comumission Regulations.

mwuumqmum-mdunm
Commission regulations. Commission regulations require that complaints filed with the
Cornission meet cortain basic requiraments. Specifically, s complaint must "contsin s clear
and concise recitation of the facts which describe a violation of s statate or reguiation over which
the Commission has jurisdiction.” 11 C.FR. § 111.4(d)(3) (2008). The Complsint alleges only
that Sir Elton John, a foreign national, volunteered 1o perform at the Bvent, a political fundraiser,
on behalf of the Camapaign. These allegations, however, describe lawyfid acrivity when viewed in
refiwencs fo the Act and Commission reguistions and Advisory Opinions. Accordingly, the
Complaint fails to meet even the simple standaxd set forth by 11 C.F.R. § 111.4(d)(3), and should
be dismissed.

The Act and Commission regulations and Advisory Opinlons establish that Sir Elton
John's valunicer performance for the Campaign does not conatitute a contribution 1o the
Campaign simply by virtue of his status as 2 foreign national. As detsiled sbove, Commission
Advisory Opinions clearly hold that foreign nationals such as Sir Elton Jobn may provide
wcompensated voluntoer services - incinding & musical performance - without making a

contribution. See AO 2007-22; AO 2007-08; AO 2004-26; AO 1987-25; AO 1980-

42. While the Complsint acimowiedges that foreign nationals may volunieer for canpaigns
under certain circumstances, it places an artificisl imitation on thess cizcumstances, clziming
probibited. Again, these claims are contradicted by Commission Advisary Opimions, which hold
that foreign nationals may volunteer ¢ assist campaigns with & wide range of activitics,
including fondraising. See AO 2007-22; AD 2004-26.

The Complaint's mischaracterizsation of Comenission Advisory Opinions does not
resuscitate thess allegations. As described sabove, the Complaint's reference tn Advi
1981-51 is misplaced. The Commission bas recognized that Advisory Opinion 1981-51
addressed & foreign national artist's uncompensated provislon of tangible goods to & campaign,
which is clearly not analogous fo the provision of personal services st issus bere. See AO 2007-
22 st 6. Yet the Complainant relies on this single, irrelevant Advisory Opinion o suppost its
claima, despite the wealth of Commission Advisory Opinions upholding & foreign national's right
1o provide uncompensated volunieer personal services to & campeign. In fact, the very
newspaper article that the Complsinant referenced and aitached to the Complsint quotes
Commission spokesperson Bob Biersack ss stating that "forcign nationals may voluntoer and
may even solicit contributions from non-foreign nationals, provided they are not soliciting other
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foreign nationsls.” Complsint at 3. Yet the Complainant ignores these staternents, presumably in
an aftampxt 10 avoid acknowiedging the fital deflciencies in its claims.

Therefore, snder the Act and Commission regulations and Advisory Opinions — as they
are, rather than as the Complsinant misanderstands them to be — there are no fiacts alleged in the
Complaint thet, if trus, would describe a violation of the Act or Commission regulations.
Accondingly, the Complaist flls far short of even the low bar set by 11 CF.R. § 111.4d0)(3),
and should be dismissed.

IIL SirElten Jobu Has Not Vielsied the Act or Commission Reguintions.

Bven if the Commission finds that the Complaint satisfies the requirements of 11 C.F.R.
§ 111.4(0)(3), ths Compiaint nevertholess should be dismissed, as Sir Elton John's
at the Event did not violats the Act or Commission regulations. Sir Elton John voluntesrsd to
pecform a solo concert for the benefit of the Campaign. He was not compansated in any way —
ﬁhhhﬂpuhwﬂ-ﬂyuw for bis vohmteer sexvice.
Accordingly, ki falls within the volunteer activities axempted from the definition
of "oontribution” by 2 U.8.C. § 431(8)(B)(7) and sxpressly spproved by Commission Advisory
Opinions. See AO 2007-22; AO 2007-08; AO 2004-26; AO 1987-25; AO 1980-42.

Furthermore, Sir Elton Jobn did not make any contributions — whether direct or in-kind -
to the Canpaign pursuant to his performance or otherwise. To the best of Sir Elton Jolm's
knowlsdge, the vast majority of the costs associated with the Event were paid directly by the
Campeign, inclnding the costs associsted with reating the venme, a3 well as masketing snd
produging the Evat. Neverthalass, both prior 1o and afier the Event, Sir Elton John and J.
Bandi, Ino., the entity responsible for the financial and logistical sspects of all performances by
Sir Elion Jobn in North America, reviewed thei finances to ensure that any and all costs
associated with the Event sre paid for or reimbused by the Campsign. To ensure its compliance
with the law, J. Bondi, Inc. invoiced the Cempaign both before and afier the Event for each and
overy cost that has boen identified as relating 1o the Event, which total nearly $67,000.00 fo date,
and will continue to invoice the Campsign if sy additional costs related to the Event are
identified. See Attached Invoiocs at Exkibit A. Accordingly, Sir Elton John provided the
“mlmmo;ummwlﬂtm' a8 he is permitted to do under 2 U.S.C. §
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The Complsint fails 10 allegs any facts that, if trus, would constitute a viclation of the
Act or Commission regulstions. Ths filing of such a meritiess complsint not only wastes the
Commission’s valuable time and Hmited resources; it victimises legitimats pasticipants in our
political system. Sir Elton Jobm at all times complied with the Act and Commmission regulations
while gmerously volunteering hiv time and talents 10 the Campaign. Accordingly, we
respectfully request that the Conmmission find uo resson to balieve that Sir Elton Joim violated
mny provision of the Act or Commission regulations and closs this matter at its esriiest
convenience.
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